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BEFORE THE —
FEDERAL COMIUNICATIONS COMMISSION of D
WASHINGTON, D.C. q -
In the Matter of: ‘
Federal-State Joint Board on CC Docket No. 96-45
Unsversal Service

Petition of the Minnesota Public Utilities _ommission

for Agreement With Changes 1o Defimtion of Service

Areas for Exchanges Served by CenturyTel, Ciuzens

Telecommunications Company, Frantier

Communications of Minnesota, Ine., Mid- Stare

Telephone Company, Scott-Rice Telephone, RECEIVED
Unuted Tel Co of Minnesota (UTC of Minnesota),

Federated Telephone Company, Melrose Telephone AUG - 7 2003
Company, Winsted Telepbone Company (TDS
Telecum), Eckies Telephone Company (Blue Earth Federal Communications Commrssion

t thy
Villey Telepbone Company), Lakedale Tolephone Office of the Secretary

Company, and Farmers Mutual Telephon¢ Crmpany.

PETITION OF THE MINNES ZTA PUBLIC UTILITIES COMMISSION
FOR FCC AGREEMENT TC REDEFINE THE SERVICE AREAS OF
TWELVE MINNESOTA RURAL TELEPHONE COMPANIES
INTRODUCTION
Pursuant to Section 214(e)5) of the Communications Act of 1934, as amended by the
Telecommumecations Act of 1996 (“Feceral Act™), 47 U.S.C. § 214(eXS), and 47 CFR.
§ 54.207, the Minnesota Public Utilites Commussion (“MPUC™) petinons the Federal
Communications Comrnission {"“Commusiicy”) for agreement with the MPUC's service area
designations which differ from the “stucy areas” or existing “service arcas” of CenturyTel,
Cntizens Telephone Company, Frontier Commurucations of Mimnesola, Inc., Mid-State
Telephone Company d'b/a KMP (TDS Tilecom), Scott-Ricc Telephone Company, United Tel

Co of Minnesota (UTC of Minnesota), “cderated Telephone Company, Meirose Telcphone
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Company (diversiCOM), Wmsied Telephone Company (TDS Telecom), Eckles Telephone
Company (Blue Earth Valiey Telepbone ('ompany), Lakedale Telephone Company, and Farmers
Mutual Tel Co.

These twelve companies are incunbent rural telecommunications carmiers designated as
eligible telecommunications carriers (“ETC™) under the Federal Act  As more fully explained
below, the MPUC designated the individual exchanges in CenturyTel's exisung smdy area as
separate service areas. The MPUC also redefined the service areas that Midwes: Wireless
Communications, LLC (“Midwest Wireless™) will serve in the service termntonies of 11 other
rural [LECs identifizd above to include aeas smaller than the wire center. The redefined areas
include partial local exchanges of thes: 1] nural ILECs in order to conform to Midwest
Wireless's FCC-licensed temitory. Disaggregating CenturyTel’s study area into multiple service
areas for individual exchanges and redeining the other companies’ service arcas below the
exchange level is consistent with federal and state law gosls to encourage compention in both
urban and rural areas of Minnesota.

This petition, required by 47 C.FR. § 54.207, secks Commiss.ou agresment with the
MPUC’s service area definitions for the arcas in which Midwest Wircless is licensed by the
Commission to provide wireless service
L APPLICABLE LAWw.

The Federal Act requires designat an of ETCs for purposes of implementing the Act's
universal service provisions. Pursuayt to § 214(eX2), state commissions designate

telecommunications carriers as ETCs for specific “service arcas.” Section 214(¢)(2) statos.
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A State commismon shall upon 1ts own motiou or upon request dssignsic 3 common
camer that meets the regquremints of paragraph (1) as an [ETC) for a service arca
designated by thr. State commizuion. Upor request and conmstent with the pubhe
Interest, copvenience, and necestity, the State commissions may, m the case of an grea
served by a rural teiephone comany, and shall, mn the casc of all other areas, designate
more thsn one common camier as ep {ETC] for a service arca designated by the State
commission, so long as each acdinonal requesting carrier meets the requirements of
paragraph (1). Before designatiz sn addinonal {ETC] for an area served by a nural
telephone compsny, the State cormmission shall find that the designation is 1n the public
interest.

The Federal Act defines “service area” as “a geographic arca cstablished by = State
commission for the purpose of determiming universal service obhgations and suppon
mechanisms.” 47 US.C. § 214(e)(5). However, for areas served by a rural tclephone company,
§ 214{e)(5) provides thar the term ‘senvice area” means the rural telephone company’s smdy
area “unless and umtil the Comsmission and the States, after taking into account the
recommendations of a Federal-State Joint Board . . establish a differcnt definition of service
arca for such company.” Consistent with the Joint Board recommendations, the Commission has
encouraged state comumissions to “desigrate service areas that are not unrcasonably large” and
are “sufficiently small to ensure accurate targeting of high cost support and to encoursge entry
by competitors.” In the Matter of Federinl-Siate Join: Board on Unrversal Service, Report and
Order, CC Docket No. 9645, 12 FCC cd 8776, ¢ 184 (May 8, 1997) (“Universai Service
Order™)

A state commission cannot act alcne to alter a definition of a service areza served by 2

rural carmner. The Federal Act contemplates z joint federal-state process for establishing a service
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srea(s) that differ from & company’s euistng service area(s).! After the state conmmssion has
determined that 3 service area definiticn different from a rural carrier’s study area or exisung
service areas would better serve the waversal service principles found in § 254(b), cither the
state or a carrier must seek the agreemert of the Commission. Umiversal Service Order, a1 § 188,

Neither the Federal Act nor the Commission’s Universal Service Order articulate specific
standards for the states or the Commission to follow 1o establishing 8 new service area defininon
The Commission’s only requiremert is to “take into sccount” the Joint Board's
recommendations.

The Jaint Board recammended that rural companies’ service areas initially remain
identical to their study aress, but inplied that as circumstances chamge, so mught its
recommendation. In the Matter of the Federal-State Board on Universal Service, CC Docket
No. 96-45, 12 FCC Red 87, § 172 (1596) (Jaint Board Recommendation) The Joint Board
articulared three reasons for recommending retention of the study ares as the service area “at this
time.”  First, the Joint Board noted that some commenters were concerned sbout “‘cream
skamming.” By retaning a larger study £rea,

[plotential “creamn skimming’ i3 minimized because competitors, at a condinon of

cligibility, must provide services throughowm the rural telephone company’s study area.

Competitors would thus not be :hgible for universal service support if they sought to
serve only the lowest cost portion. of 3 rural ielephone company’s study area.

1‘
! The Commission’s Umiversal Service Q:der states at § 187

We conclude that the plamn larguage of section| 214(c)$) dictates that neither the
Commisgion nor the states may act alone 1o alter the definition of service areas served by
rurnl carriers. In addition, we cor clude that the language “laking into account™ indicates
that the Commmission and the states wmust each give full consideration to the Joint Board’s
recommendation and must cack: ¢ ¢plain why they are not adopting the recommendations
included in the most recent Pecommended Decision or the recommendations of any
future Joint Board convened to srovide recommendattions with respect to the federal
universal support mechanisms.
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Second, the Joint Board noted-that the Federal Act “in many respects places rural
teiephone companics an a different competitive footing from other local exchange compames,”
citing various provisions in the Federal Act which treat such companies differently-

For eu:_nple, rurzl telephons companies are initially exempt from the interconnection,

unbundling, and reszale requrements of 47 U.S.C. § 251(c). The 1996 Act contnues this

exemnption unti] the relevant stat:: commission finds, mter alia, that s request of a rural
telephone company for intercornection, unbundiing or resale would not be unduly
cconomically burdensome, would! be technically feasible, and would be consistent with
section 254. Moreover, . . . staies may designate additional eligible carricrs for arcas
served by a nmral telcphone comp:ny only upon a specific finding that such a designation
is in the public interest.

Joint Board Revommendation, at ¥ 173.

The Joint Board’s final concern related to the administrative difficulties rural companies
may encounter in calculating embeddex] costs al samething other than at a study area level. Joint
Board Recommendation, at § 174. Although the first two of the Jomnt Board’s concemns relate to
competition in the arcas served by rural ;ompanics, this third concern relates 1o administrative
difficulties for the incumbent rural telephcne company.

A “rural teleppone company” is defined at 47 U.S.C. § 153(37). The Commission
interpreted the phrase “communities of more than 50,000” in §153(37XD) to require the use of
Census Bureau statistics for legally incirporated localities, consolidated cities, and census-

designated places for identifying communities of more than 50,000. In the Matter of the

Federal-State Jomnt Board on Universal Service, Teath Report and Order, CC Docket No. 96-45,
14 FCC Rcd 20156, 1 447 (Nov. 2, 1999) Under this inerpretation, all compames identified in

thus petition qualify as rural telephons :ompanies even though some serve non-comtiguous
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communijties throughout Minnesota, with pornons of their service area located in or near the
large Twin Cities metropolitan area.

Froptier ic such a company, anc the MPUC prcvic;usly redefined Fronuer's Minnesota
study ares to include service areas disaggregated to the exchanpe level for =ach of Fronner’s 45
Minnesota exchanges. See /n re Federal-State Jownt Board on Unmiveraal Service, CC Docket
No. 96-45, DA 00-2661, Petiion of he Minnesota Public Utilities Commission for FCC
Agreement to Redefine the Service Arei: of Fronter Communications of Minnesota, Inc. (filed
Oct. 26, 2000) (FCC agreement effective Feb. 27, 2001) {“Western Wireless Petition”). Since
that time, pumerous companijes in Minn:sota and other states have redefined their own service
arezs (0 disaggregate them to the exchanpe or sub-exchange level pursuant to Commission ruies.
See In the Matter of Federal-State Jout Board om Universal Service and Mulri-Association
Group (MAG) Plan for Regulation of Intorsiate Services, Fourteenth Report and Order, Twenty-
Second Order on Reconsideration, and Further Notice of Proposed Rulemaking, CC Docket
No 96-45 and CC Docket No. 00-256, 23 FCC Red 1338 (May 23, 2001); snd 47 CFR.
§ 54.315.

II.  PROCEEDINGS BEFORE THE MIN? 250TA PUBLIC UTILITIES COMMISSION.

Midwest Wireless is a wireless provider licensed by the Commission to provide
commercial mobile radio service (CMRS) service throughout a swath in southern Minnesota that
mciudes Minnesota Rural Service Arcas (RSAs) 7 through 11. The licensed arca includes
territory in 35 counties served by 49 nual ‘elephone companies and one non-rural company,
Qwest. Midwest Wireless serves the entir: service territory for mast of these compames. Under

existing circumstances, however, Midwest Wireless's FCC wireless license and thus 1ts wireless
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unjversal service offerings are not svailable throughout the entire service arsas of the 12 rural
companies adgressed by this petition.

Midwest Wireless requested the MPUC 10 designate the company as an ETC in the area
covered by its wircless license so that it could provide wireless services and obtan umversal
service funding. The responsibility for designating ETCs rests with state commissions, excep: 1o
cases I which they lack jurisdiction cver the appheant 47 U.S.C. § 214(e)6). States arc
required to designate all qualified applicants, except in aress served by rural companies. In such
arcas, the state commission must first find that desigpating more then one carrier is in the public
interest. 47 U.S.C. § 214(eX2).

The MP"UC designated Midwest Wireless as an ETC for its entire Minnesota licensed
service temitory. See in the Maner cf the Painon of Midwesr Wireless Communications, 1LC,
for Designaton as and Eligible Te'ecommunicanons Carrier (ETC) Under 47 US.C
§ 214(e)(2), Docket No. PT-6153/AM-02-686, Order Grantng Conditional Approval and
Requiring Further Filings’ (March 19, 2003) (“Approval Order”). A copy of this order is
included with this petition as Attachment 1. For the areas presently served by rural carriers, the

MPUC concluded that designating Midwest Wireless as an ETC benefited the public interest

? Final approval is contingent upan MPUC review and approval of a compliance filing that will
inchude 1) information typically gathered from ETC in the anmual certifications, 2) information
on rates, lemns and conditions spplicab:e to the BUS, wncluding customer premuse equipment
opuons and charges; 3) an sdvertising plan; 4) a tariff with terms and rates for the BUS, with
Lifeline and Link-Up and other services which may be 2dded to a universal service offering; 5) a
cuslomer service agreement with customer service and dispute resolution policies, network
maintenance with procedures for resolving servicc interruptions and any customer reraedics,
billing and payment and deposit policies; and 6) a list of the Company's federal obkigations
regarding 1ts service area. Approval Orler, at 15. The MPUC approved Midwest Wireless’s
Compliance Filing with sorne modificaticns on June 26, 2003. The order reflecting this decision
had not heen issued as of the date of thys {iling
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because rural customers would stand to benefit fom increased compettion, including the
provision of services and functionalides that the incumbent providers do oot offer. The MPUC
further conciuded that no customer harrr:s are foreseeable.’

Without a redefimition of the sevice areas of the 15 ruraj Minnesota companies covered
by this petition, however, the MPUC designation of Midwest Wireless as an ETC pursuant to 47
US.C. § 214(e}(2) cannot be implemerted completely, even though such designation is clearly
in the public imerest. Thus, the Midwen Wireless petition for ETC designation also included a
request for disaggregation of certein rur) carriers’ service areas.
L  REQUEST FOR REDEFINITION AXD DIBAGGREGATION OF SERVICE AREAS.

Midwenwmisabbbmtheeomplmmvicemfmmstofthcmﬂ
telephone companies located in its wireless service territory. See List of CenturyTel Exchanges,
Amachment 2. Furthermare, for the thrig Qwest exchanges which sre only partially included in
Midwest Wireless's territory, the MPUC was sble to redefine the service areas to the
sub-exchange level as necesgary without FCC caoncurrence. See 47 US.C. § 214(e)S).
Although mast Mirmesota telephone compm;s have disaggregated their own service areas to the
axchange level, and even into cost zores within exchanges, one company of concem in this
petition has not clected w do this. It is necessary, therefore, 10 redefine CenturyTel's service
area to the exchange leve] so that Midwest Wireless js required to serve only the CenturyTel
cxchanges that fall within its Minnesota wircless service territory.* This is crnsistent with what
has been done to allow Western Wireiess Corporation 1o be déiznmd as an ETC for certain of

* In addition to 1ts basic service offering:, Midwest Wircless has stated\that it will offezraobility,
wide Jocal calling aress and packaged long distance plans. .

“ Alist of the CenturyTe] exchanges is included in Attachment 3.
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the exchanges of Fromjer Communicaticns of Mimnesota, Inc. that were within Western Wireless
Corporation's licensed service tertitory  See Wesiern Wireless Petition.

In addition to the redefinition required for the CenmuryTel exchanges, further redefimnon
is neceasary below the exchange jevel & arder for Midwest Wireless to serve a number of other

areas within its licensed territary. The boundary hine for Midwest Wircless's licensed service

Teiepbone Company a/bis KMP (TDS Tel;:nm\. Scott-Rice Telepbone Company, United Tel
Co of Minnesots (UTC of Minnesata}, Federated T elephone Company, Melrose 1zlepadne
Corspaay—{diversfCOM), Wmstea Lelphone Company (DS Telesam), Eckis Telsphone-
~Cempany (Bliic Earth valley Telephone Cmmny), Lakedale Teleohone Cumpmy. Fanmers
Mumal Tel Co., ana wnndue Telephon: Company, Inc. It is necessary to redefine the service

—_—

mofmmngﬂw- h

ETC bec:nse Midwest Wirclest ~ -e1 only portions ~F same of the uxc.hanls of these
con:p;ts For th: 1'1 comrpamies above-named, Midwest Wireless requested that the MPUC
ciassify the portion of facly wire center of the gffected LECs that Midwest Wireless's lices ..
COVErs as a scparate service area. A complete list of the exchanges and partial exchanges serv::
is attached to this petition as Attachmenr 3. )
Secton  54.207(c)(1) of the Commission’s rues ssts forth procedures for the
Commission’s consideration of state comrnission-proposed definitions of a rural telephone
company’s service arca that differ from “he company’'s study area. The siate cornmission must
submit a petition to the FCC containing: 1) the definition proposed by the state commission, and

2) the state commissian’s ruling or offic-al statement sctting forth the reasons for the proposed

L
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definition, including an snajysis that taces into account the recommendations of any Federal-
State Joint Board convened 1o provide tne recommendations with respect to the definytion of 8
service srea served by a rural telephore company. 47 CFR. § 54.207(cX1). This petitior meets
these two criteria, as discussed below.

A The MPUC Proposed Dcfinition.

1. The MPUC redefined CenturyTel's study area to identify each
exchange as 8 service area.

First, the MPUC proposes to classify each of the CenturyTel exchanges as a separats
scrvice ares. As a rural telephone company, CenturyTel's service area is presently the same as
its study ares for purposes of determining federal universal service obligations and support
mechanisms. 47 CFR. § 54.207(b). Th: MPUC concluded that it is appropriate to disaggregate
CenturyTel’s study area so that each of the exchanges constitules a scparate service area. This
proposed definition not only addresses Midwest Wircless's coneerns, it also may mect the needs
of future requests for ETC status in the CenturyTel temitory. Furthermore, it is consistent with
the redefinition previously made to accommodate Western Wireless Corporatian in ithe
exchangas served by Frontier Communications of Minnesoly, lnc.

2. The service area: of the other ;i rural cacriers are approvriately
redefined to the sub-exchange leve!.

The MPUC further proposes to :lassify the portior of/eac’ wire center in the service

aress of the other 11 companies® served by Midwest Wireicas o Scparate service areas Yor

* Citizens Telephone Company, Fronia Communications of Mimesots, Inc., Mid-State
Telephone Company d/b/a KMP (TDS ‘[elecorn), Scoti-Rice Telephone Compeny, United Tel
Co of Minnesots (UTC of Minpesots) Federated Telephone Company, Melrose Telephone
Company (diversiCOM), Winsted Telephone Company (TDS Telecom), Eckles Telephone
Company (Blue Earth Valley Telephonc Company), Lakedale Telephone Company, and Farmers
Murual Tel Co.

10
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puzposes of Midwest Wireless’s ETC cesignation  As an exemple, Midwest Wireless’s Lcense
covers much of the service 1ermiwry of Farmers Mumal Tel Co. Midwest Wireless provides
wireless service m three exchanges served by thus company, but it is able t, serve only tbe
Marite exchange completely because its license does not corncide with the exustng exchange
buundaries and does not inciude the compiete portons of the Baliingharn and Cerro Gordo
cxchanges. Thus it is necessary to recefine the study and/or service areafs) of Farmers Mutual
Tel Co. to exclude the portions of the Ballingham and Cerro Gordo wire centers that Midwest
Wireless is unable 1o serve. The exchaages of the remaining 10 rural companies invoive similar
circumstances. See Attachment 3. o

B. The MPUC’s Rationale for the Proposed Definitions.

The second criterion in § 54.277(c)(1) Tequires 2 state commigsion ruling or official
siatement setting forth the reasons for e proposed definition, inchiding an analysis that takes
mto account the Federal-State Joint Beard recommendations with respect to the definition of a2
seTvice arsa served by a rural telephonc: company. In the MPUC's Approval Order altached to
this petition, the MPUC specifically addressed the issues identified by the Joint Board:

In considering whether to disiggregate 3 rural telephone company’s service

taritory, the FCC directs the fsmate commission] to consider three factors

identified by the Joint Board: 1} the risk of “cream skimmung,” 2) the rcgulatory

guatus accorded rural telephon: companies under the 1996 Act, and 3) eny

additiona) administrative burd=n:; that might result from the dizaggregation.

“Cream ekimming” may ansc if a competitive ETC were to target low-cost

exchanges, or low-cost portions of an exchange. generally, a oompetiﬁv_c ETC

receives 8 subsidy for each access line it serves equal to the average subsidy per

line that would otherwise be paid 1o the incumbent carrier in the study area. If 2
competitive ETC were to target unusually low-cost areas within a study ares, the
ETC might receive the same subsidies per line as the incianbent while incurnng s
fraction of the cost per line. The incumbent, 1n contrast, would be left serving the
relatively costly custorers.

11
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But the record does not support he suggestion that the company 1s targeting areas
based on their cost charactenisics. Rather, the Company is targeting all areas
within its licensed service temntory. Any corrclanon between the Company’s
disaggregation proposal and th: cost charactenstics of the areas the Company
secks to serve appears to be coiridanial

Additionally, the FCC now parmuts incumbents to disaggregate their own service
greas, thereby letimg them usget their subsidies 1o their hagh-cost areas
Disaggregation reduces the oppurtanity for cream-skimming; a competitive ETC
that targeted only low-cost arca: would also receive only low levels of subsidies.
Most Minnesota telephone corapanies, including Citizens and Fronner, have
elected to disaggregeats their own service areas down to the exchange level for
universal serviee purposes, and < ven to subdivide their exchanges into cost zones.
Consequently, the Commission inds little prospect of cream-siimming resulnng
from disaggregating the exchang s at issuc into sub-excbange service areas

Similarly, disaggregating theie seyvice areas is consistent with the regulatory
status accorded rursl telephone cumpanies under the Act. For example, the
Commission bas expressly dexernimed that Frontier is a rural telephone company
under the Act. This determinancn entitles Frontier to special status under the Act
and the statutory exemptions ;yanted under this provision, exemptions from
interconnection, unbundling anl resale requirements, remain unchanged as a
result of the disaggregation of Fioptier's service area. Further, the disaggregation
of Fronter's service area does not reduce the careful considerahon, including a
determinabon of public interest. hat the Comrrussion must give to any application
by 3 CLEC for ETC stanis tn Frontier’s gervice ares.

The Commission is not persuade] that this disaggrepation will result in significant
additiong! administrativc burden:.. Given Citizens’ and Frontier’s own election to
disaggregate their service areas to the exchange and sub-exchange ievels, 1t 1s
difficult to conclude that the resultung administrative challenges can be atxributed
to this docket.

Finally, the Commission is not pmsuaded that disaggregating exchanges would
prompt much additional custom':r confusion. While exchange boundaries have
long held significance to peopie :n the local telephone business, it is less clear that
these boundaries have been so s1 znificant to customers. Moreover, customers arc
generally sware that a cellular thone may have a different calling scope than &
landline phone. (Foownotes and citations are omined.)

Anachment 1, at 8-9. In addition to tae above-quoted material, there is further discussion of the
Joint Board recommendation throughout the MPUC's Approval Order in Docket No.

PT-6153/AM-02-686.

12
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The MPUC's anached Approvil Order demonstrates that the MPUC appropriate:y
considered the recommmendations of the rederal-State Joint Board on Universal Service and has
clearly set forth its rananale for redefinu g service areas for the 12 nral companies addressed by
this petibon |

CONCLUSION

Thus petition complies with 47 C.ER. § 54.207(c)1) by providing the MPUC's proposed
defimaton of Midwest Wireless's service areas and by providing the rationale therefor. The
MPUC requests that the Commission act expeditiously to agree 1o redefine the service areas for
the companics above-named in Minnesoia as requested by this petition. The complete rationale

supporting this request is fully set forth ir the attached MPUC order.

Dated: July 1, 2003 Respectfully submitied,

MIKE HATCH
Attorney General

State of Mi tagia N

: ./

KAREN FINSTAD HAMMEL
Assistant Attorney General
Atty. Reg. No. 0253029

|

445 Minnesota Street, #1100

St. Paul, Minnesota §5101-2127
(651) 297-1852 (Voice)

(651) 296-1410 (TTY)

ATTORNEYS FOR
STATE OF MINNESOTA

AG £13558,v. 01
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Kopp:ndnyu Chair
Eliea Gavin | Commissioner
Marshall Johnson Compussioner
Phyllis A. Reha Commissioner
Gregory Scott Commissianer

In the Marter of the Petition of Midwes: Wircless  ISSUE DATE: March 19, 2003
Commumications, LLC, for Designatiot as an

Eligible Telecommunications Carrier (BTC) DOCKET NO. PT-6153/AM-02-686
Under 47 U.S.C. § 214(c)(2)
ORDER GRANTING CONDITIONAL
APPROVAL AND REQUIRING FURTHER
FILINGS
PROCEDURAL HISTORY

On May 7, 2002, Midwest Wircless Cosnmunications, LLC (the Company) filed a petition under
the federal Telecammumications Act of 1996 (the Act)! asking this Commission to designate it an
“eligible telecommunications carrier” (F'TC) in areas in central and southern Minnesota where it is
currently licensed to provide cellular phone service. The Company needs the designation to
qualify for subsidies fram the federal universal service fund.

On July 5, 2002, the Commission issucd its ORDER REQUIRING ADDITIONAL FILINGS,
VARYING TIME PERIOD AND NOTICE AND ORDER FOR HEARING. In its order, the
Commission granted the request of Citizens Telecommunications Company (Citizens), Frontiey
Communications of Mianesota, Inc. (Fruntier), the Minnesota Department of Commerce (the
Department) and the Minnesota Indepenent Coalition (MIC) to require the Company to provide
additional information The Commissio: also referred the matter to an administrative law judge
(ALJ) for a contested casc proceeding.

The Company made supplemental filing: on July 15, July 22, and November 4, 2002.
Following heerings, the ALT filed her Findings of Fact, Conclusions of Law and Recommendation
(ALT’s Repaort) on Januvary 2, 2003, recainmending granting the Company’s request. The

Commission received exceptions to the 4LJ's Report on Jenuary 10 from the Department, MIC, and
jointly from Citizens and Frontier. The (lompany filed replies to these exceptions on January 21,

The case came before the Commissior. fer decision on February 13, 2003.

' Pub. L. No. 104-104, 110 Sta:. 36, codified throughout title 47, United States Code.

1
Attachment 1
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0.  The Legal Standard

Applications for ETC status are governed by federal and state law.” The Act’s § 214 requires an
ETC to offer certain designated services throughout its ETC-designated service area, use at jeast
some of its own facilities in pwroviding tiese services, and advertise the availability and price of
these services."® While the list of desigrated services may change over time, " FCC rule

§ 54.101(e) currently designates the foliowing services:

voice grade access to tne public switchad network
local usage
1ouch-tone service or its ;unctiona} equivalent
single-party service
access to amergency survices, including 911 and enbanced 911
access 10 operalor services
* aceess o interexchange survices
access 1o directory sssistznce
tol] imitation for qualify:ag low-income customers

- [ ] » [ ] L ] a & - *

Procedurally, this Commission has the rusponsibility for designating ETCs in Minnesots except
where it iacks jurisdiction over an spplicant  The Commission evaluates an application based on
the criteria of the Act, the FCC, and the cuate itself™ State-imposed criteria should be
“competitively neutral™ so as not to favo" incumbents, competitors, or any particular technojogy.

The Cammission must grant ETC status ‘o agy qualified applicant, provided thst the applicant is
not secking to serve exchanges in which ke incumbent telephone company is a rural telephone
company. For these areas the state comuniission must first make s finding that designating more
than one carrier is in the public interest.” This requircrnent reflects Congressional concern that
some thiniy-populated areas might not b abic to support more than one curier.

*4TUS.C. §§254,214;47 CF F. § 54.101; Minn. Rules parts 7811.1400 and
7812.1400.

19 47 US.C. §214(e).

N 47 US.C. § 254(cX1).

1 47 US.C. § 214(eX6).

13 Seo Texas Office of Public Unlitry Counsel v. FCC, 183 F.3d 393 (Sth Cir. 1999) (state
may impose own ¢titctie, in additian (¢ £ deral criteria, when evalusting requests for ETC
status). )

" 47US.C. § 254(bXT); In the M tter of Federal-State Joint Board an Universal
Service, CC Docket No. 96-45 Report en¢ Order, 12 FCC Red 8776, 8801-03 1§ 46-51 (USF
Furst Report and Order). )

47U.8.C. § 214(c)X2). Each jreu. of ETC status must be consistent with the public
interest, convenience and pecessity. M.n:.. Rules part 7811.1400, subp. 2; 7812.1400, subp. 2.
“Rural telephone company” is defined ar 17 U.S.C. § 153(47).
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The Commission is pot persuaded to grant ejther form of relief. Nothing in the Act or FCC rules
Jrohibits aa ETC from offering a varicty of rate plans, provided that at ieast one rate plan offers a]
the required services, In the preseat cast, no party disputes that the BUS plan provides all the
Tequired services, including adequate jocal usage That is sufficient. Asthe ALJ remarked, if the
Company waats to offer a oz plan with “premium features or an expanded calling ares as well, *that
is between the company and the customer.”™*

Furthermore, the practice of restricting ¢ ¢ Comipany's ETC designation to a specific service plan
would be discriminatory, contravening i ¢ FCC's admonition 10 remain compettively neutral  The
Commission has not imposed similar ses rictions on other ETCs. For exampie, some ETCs offer

charge for each minute of use. By the D:partment’s and MIC's reasoning, such measured service
plans do not provide “Joca) usaze, " y=1 the Commission has not limited the subsidies paid to ETCs
offenng such plans. The Commission js disinclined to single out the Company for such limitations.

2, Abllity and Commniitment to Serve

MIC, Citizens and Frontier aiso object to the ALY's conclusion that the Campany has demonstrated
an ability and commitment to provide the required services throughout its entire service area. They
note that the Company does pot yethave ‘acilities to serve sume parts of the arca. The Company
declined to provide an estimate of when  would build such facilities, but has acknowledged that
building new cellular towers typically tak-zs from 12 10 15 months. MIC, Citizens and Fronuer argue
ihat if the Campany is going to receive E-°C designation, the Commissian should impose a timetable

Y In the Matter of the Application of WWC Texas RSA Lid Partnership for Designation
as an Eligible Telecommunications Carricr Pursuans 10 47 US.C. § 2}4(e) and PUC Subst. R.
26.418, Docket No. 22278, SOAH Docke: No. 473, 00-1167, ORDER (October 30, 2000).

* ALJ Report at Y47, quoting /u the Matter of Minnesota Cellular Corporation's
Petition for Designation as an Eligible Te.ecommunications Carrier, Docket No. P-5695/M-98-
1285 ORDER GRANTING PRELIMINARY APPROVAL AND REQUIRING FURTHER
FILINGS (October 27, 1999),

"47CFR § 54.101(a)2).

¥ In the Matter of Perition Jor Assiznment of an Eligible Telecommunications Carrier 10
Provide Service in Unassigned Territory 1.1 Northern Minnesota, Docket No. P-407/EM-98-1193
(July 28, 1999).

¥ In the Matter of the Reguest for Service in Qwest's Toffe Exchange, Docket No. P-

421/CP-00-686 (June 21, 2002),
5
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B. Advertising Necessary S:rvices

The Act requires sn ETC advertise the availsbility and price of the required services throughou!
the designated scrvice area using media of general distribution® As ETC must also publicize the
availability of Link-Up and Lifeline services in 2 manner reasonably designed to reach those likety to
qualify for those services

After the Department asked the Company to elaborate on its advertising plans, the Company agreed
to work with the Commission’s staff and the Department to reach agreement on an acceptable
advertising plan within 30 days of ETC d::signation. QOn this basis, the ALJ found that the Company
demonstrated en ability and commitment ‘o fulfil} this advertising obligations.

Having reviewed the recond and provided all parties with an opportmity to comment, the
Commission will adopt the recommendation of the ALJ. The Compeny has demonstrated its
willingness and ability to advertise the rec utred services.

C.  Using Own Facilities

The Act requires an ETC o use at least some of its own facilities to provide the designaied services
in its scrvice arca. As noted above, the Company currently is able to offer its services-through
approximatcly 200 celi sites in and arovac the state, and has pledged to build an additional 15 cef]
sites upon designation as ap ETC. The Company has piedged to meet customer orders for new
service through a varicty of measures inciuding additiona) cell sites, cell extenders, rooftop antenpas,
and high-pawered phones, among other thngs. In addition, the Company has stated that jt is willing
10 address a customer's request for service by developing a schedule for extending service.

The Commission concludes that the Corapany has demonstrated a willingness and commitment to
cmploy at least some of its own facilities .1 providing the designated services to its customers.

D. Public Interest
1. The Legxl Standari

While the Act generally requires a state co:nmission 1o designate all qualifying applicants as ETCs,
that is not true for areas served by rural teiephone companics. For those areas, a stalc commission
maust first make a finding that designating roore than one ETC wauld be in the public jnterest™ As
noted above, the Company seeks ETC desi mation for arcas served by rural telephone companies, and
therefore this Commission must dettmiae whether granting the Company’s petition would be in the
public interest,

When the FCC has bad to make this deter: ination, it has considered 1) whether customers are likely
to benefit from increased competition, 2; v-hether desipnstion of an ETC would provide bencfits not
available from incumbent carriers, and 3) + hether customers would be harmed if the incumbent

547 US.C. § 214(XINB).
%47 CF.R. §§ 54.504(b), S4.411(c".
P 47US.C. § 2:4e)(2).
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services for which the support is intended.” For such certifications, however, the Commission also
required ETCs to file affidavits, additional documentation penaining to the amount of federal high-
cost support received for the prior year. and the ETC's oparational and capital expenditures.’

The AL recoramends that the Company be required to make 8 compliance filing contamming, among
other things, “all information the stare typically pathers from ETCs to make its snnual certification
that ETCs in Minnesota are using high-cost fimds....” ALJ’s Report 81§ 62. The Commussion will
sdopi this recommendation as a reason:ble cffort to document the Company's intentions.

3.  Affordability

While acknowiedging the importance o *“affordability” to promoting the public interest, the ALJ
concludes tat in this case market force:; can address this issue sdequately, Competitive carniers do not
have monopaly power to exploit; conseJuently, they can only win customers (and federal subsidjes)
by offering a service with an attractive ¢ombination of quality and price. The AL) observes that the
Company had demonstrated s capacrty to do so, antracting 88,000 customers already.

If the Commission desires a more objeciive basis upon which 10 judge the affordability of the
Company's services, the ALJ notes that the Company's BUS mte plan is priced ar $14.99 per
month for unfimited local usage. The ALJ concludes that this combinarion of rates and quality is
affordable by any standard.

The Departent takes issue with the ALJ's analysis of affordability, arguing that the facts cited by
the ALY are taken out of context. The D =partment notas that the Cormpany’s 88,000 subscribers
represcat a small percentage of the roughly 1 million people that live within the Company's
Minnesota service iemitory. And the Company’s offer 1o provide its BUS rate plan for $14.99 per
month fails to reflect the cost of buying, installing and activating various equipment at the
Customer’s premises. It does not reflect the cost of paying s deposit. It does not refiect any
linbilities arising out of long-term conuscts and leases. It does not reflect the costs imposed by
possibly oncrous service agreements. A.1d it does not reficet the burden of uaresponsive perwork
maintentance palicies, or billing and piyznent policies

Moreover, there was some dispute sbout whether all the necessary equipment for BUS was still
being manufactured and would remain mrzilable to customers. ™

The Department asks that the Commissicn not grant fival approval 1o the Company's petition until
it has resolved all these issues. The Dep:utment notes that the ALJ shared same of these concerms,
recommending that the Company maks 2 filing -ontaining —

™ 41 CFR § 54313(a) (pertainiing to non-rural telcphone companics); 47 C.F.R.
§ 54.314(2) (pertaining to sursl telephon: compenics). Se, for example, fit the Manrer of Annual
Certifications Related to Eligible Telece mmunications Carriers’ (ETCs) Use of Federal
Universal Service Support, Dockst No 2-999/M-02-1403 ORDER CERTIFYING ETC's USE
OF FEDERAL HIGH-COST SUBSIDY December 23, 2002).

¥ Id, NOTICE OF FILING DEA DLINE (Angust 22, 2002).

* ALYs Report at n.23.

9
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Various reasons support the Commission's conclusion First, the FCC has cancluded that tne
financial impact on the federal fund of designating s carner a5 an ETC is irretevant to whethe: &
carrier should be so designated * :

.~ =ar

Second, if this Commission were inclinec: to consider the impact on the federal fund. it would
discover that the Company’s projected subsidy would increase the fund’s size by roughiy 0 25%
The Commission is not persuaded that this level of impact warrmnts singling out the Company for
special cansiderytion.

MIC argues that the Commission should c:onsider not merely the cost of the Company’s subsidies,
but the cost of the subsidies that might bz paid to all CMRS providers licansed to provide service n
the Cornpany’s service territory, or in the catire state, assuming all CMRS providers in the state
became ETCs. The Commission disagrees. The issuc before the Commission is the Company's
petition, and po one clse’s. In this docket the Commission will decline to considar the effect of other
CMRS campanies® subsidies, just as the Commission has not coasidered the effect of the incumbent
ETCs’ subsidies. To do otherwise would violate the principle of competitive neurrality.

Third, h_rﬁnnesota telecommunications caciers — and indirectly, Minnesota ratepayers — arc
aiready paying into the fund; it would be inequitable for quakified Minnesota providers and
Minnesota ratepayers pot to derive the benefit of the fund, too.

Finally, the FCC has tnitisted 1 proceeding: to re-consider how universal service support is
diswributed '’ -To the extent that these issurs warrant further review, they will be addressed and
remedied bolistically in the federal docket. Thus, these issues need not be addressed on a
piecemeal basis in company-specific dockats such as this.

5. Cenclusion

The Commission tentatively finds that grantiog the Company’s petftion would be in the public
interest. Customers would be likely to benefit from increased competitian, including the
provision of services and functionalitics that the incumbent providers do not offer. No customer
harms are foreseesble. The Commission his cause to find that the BUS service is affordable,
although-it will await the Company's compliance filing on this question. And the Commission is
not persuaded that concems about the size of the federa! Universal Service Fund require the
Company's ETC designation to be withheld or limited in scope.

E. Service Area Disaggregation
1. Legal Standard
A carrier must offer and advertise the requircd basic services throughout any “service area” for
which the earrier is designated an ETC. Wiile state commissions establish service area

boundaries, thase boundaries typically coincide with the service territory boundarics or exchange
area boundaries of incumnbent landlipe carriers. The Act defines “service area” as—

¥ RCC/Alabame Order at § 3.
1 See In the Matter of Federal-Stat: Joint Board on Universal Service, Order,

FCC 02-307 (rel. Nov. 8, 2002).
11
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2. The Commpany’s Proposal

As noted above, the FCC has authorize< the Company to provide commezcial mobile radio service
(CMRS) throughout 2 swath of southere Mingesota. The Company seeks ETC designauor for its
entire service territory. But the bounderies of the Company’s licensed service terntony do not
coincide with the boundaries of the inz: nbents’ underlying serviec areas.

For most service areas within the Compe ny’s service temmitory, these boundary issues poss no
problem. The Compeny asks the Commission to designate #t an ETC in any exchange in its
service territory that is served by a nan-raral telepbone compeny, since the Commission has the
discrction to redefipe the service areas of non-rural telephone companies uniaterally.
Additionally, where a rural telepbone co:npany’s eatire service arca is within the Campany’s
service territory, the Company is williag to be designated an ETC for the entise service area.

But where the Company’s autharity to provide wireless service extends only part way through a
rural telephane company’s service ares, wie Company would be precluded from obtaining ETC
designation unless the gexvice erea were cisggregated. The Company asks for this relief. That is,
the Company secks to disaggregate the incumbent companies’ service areas to the extent
necessary to permit the Company to obtaun ETC designation throughout its licensed service
territory — even if this requires disaggrey: ting below the exchange level.

3. Comment

The ALJ recommends granting the Coms:mny’s request and petitioning the FCC to disaggregate
the service areas. ALJReport st 1 55-54

No party appeses the Company’s reques’, cxcept where the Company seeks ETC designation with
respect 1o fractional parts of an exchange Citizens and Frontier argue that this aspect of the
Company’s proposal would provoke cugomer confusion, frustrate the federal scheme mawching
subsidies to cost, and increase administiz - ve burdens.

4, Commissign Actic':

Ip considering whether to disaggregaie 2 11al telephone company’s service territory, the FCC
directs the Commission 1o consider thre, " «ctors identified by the Joint Board: 1) the risk of
“cream skimming,” 2) the regulatory sts2:: accorded rural telephane companies under the 1996
Act, and 3) any additional administrative: - wdens might result fram the disaggregation.®

“Cream skimming™” may aries if 2 compet ve ETC were to trget Jow-cast exchanges, or lo‘w-c_os't
poruons of an exchange. Generally, 8 cor:»etitive ETC receives a subsidy for each access line it
serves equal to the average subsidy per hive that would otherwise be paid to the incumbent carmner
in the studywrea. If a competitive ETC w=¢ to target unusually jow-cost areas within 2 study
area, the ETC might receive the same subrsidies per line as the incumbent while incurring 3
fraction of the cost per line. The incumb:ry, in contrast, would be left serving the relatively costly
customers,

* See Joint Board Recommendatior 12 FCC Red at 179-80, 1§ 172-74.
13



V. Conclusion

The Commission will grant preliminary .pproval to the Company's applicanon, finding that the
Company has made a credib)e showing ~{ its sbility and intenrion to provide & high quairty,
affordable universal service offering thro ughout its proposed service area. Final approval will be
granted upon Commission review and anoroval of a filmg complying with the roquiremaznts
discussed in the body of this Order,

ORDER
1. The Commission accept, adopt end incarpomte the ALY Findings of Fact, Conclusions of
Law and Recommendation, anc. z-ants preliminary approval to the Company’s application
for designation as an eligible telecommunications carier. Final approval is contingent
upon Commission review and apzroval of the compliance filing set forth in paragraph 2

2. The Company shall make 2 compliance Bling including the following jtems:
(3) infommation typically gatherr: from ETCs in the anowal certifications,

(b) iaformation on rates, terms ar-. conditions applicable to the BUS, including customer
premise equipment options and ch arges,

(c) an advertising plan,

(d) = tariff with terms and rates for the BUS, with Lifeline and Link-Up and other servces
which may be added 10 a universal service offering,

() a custamer service agreement with customer service and dispute resolution policies,
network maintenanoce with procedures far resolving service interruptions and any custorner
remcdies, billing and payment aue deposit policies, and
(D a list of the Company's federn: »bligations regarding its service arca.

3. The Commission will petition the I CC 1o disaggregate, for ETC purposes, the service

arcas of the 1¢levant incumbent t2:: phone companies to the extent necessary to permit the
Company to obtain ETC designat:~n throughout its CMRS licensed service territory.

15
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EXHIBIT C

MINNESOTA RURAL LECs THAT
MIDWEST WIRELTSS COVERS IN THEIR ENTIRETY

Ace Communications Group Spring Grove Cooperative Telephons
Blue Earth Valley Telephone Company Company
Cannon Valley Telecommunications, Ins Western Telephone Company
Chester Telephone Company (CenturyTel of Winnebago Cooperative Telephone
Chester, Inc.) Asscciation
Christensen Commuaications Company d/b/a Winthrop Telephone Company
Madelia Telephone Woodstock Telephone Company
Clara City Telephane Company (Hansorn Zumbrota Telepbone Company
Comununications) Lonsdale Telephome Company, Inc.
Clements Telephone Company
Delavan Telepbope Compary
Dunnell Telephone Company
Easton Telephone Company (Blue Easth: Valley
Telephone Company)
Granada Telephone Company
Harmany Telephone Company
Hills Telepbone Company, Inc.
Home Telephone Company
Hutchinson Telephane Compazny
Interstate Telecommunications
Cooperstive, Inc.
Kasson & Mantworville Telephone Comp: oy
Lismore Cooperative Telephone Compe: y
Mabe] Telephone Cooperative Company
Manchester - Hartland Telephone Comipeny
Mankato Citizens Telephone Comparn-
(Hickorytech)
Mid-Communications, Inc. (Hickarytech
Minpesota Lake Telephone Company (Eiue
Earth Valley Commumcatians)
Minnesots Valiey Telephone Company, i1c.
New Ulm Telecommunications, Inc.
Pine Island Telephone Company
Redwood County Telephone Company
Sacred Heart Telephone Company (Hans
Communications, Inc.)
Sleepy Eye Telepbone Company
Splittock Telecommunications Cooperntive

Attachment 2
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EXHIBIT D

RURAL LEC SERVICE AREAS REQUIRING DISAGGREGATION

LEC Service :
Wire Centers
Served by
Midwest Wireless:

LEC: '

Wire Centers
Served by
Midwest Wireless:

CennuryTel
Renville
Minneota
Fairfax
Gibbon
LaFayene
Kellogg
Spring Valley
Preston
Lamberton
Round Lake

Westbrook
Storden
Jeffers
Fulda
Dunder
Herop Lake
Wilmont
Rushmore
Brewster

Citizens Telecomununications Company (Shown ss GTE Minnesota on

Map)

Jasper
Hardwick
Bigelow
Arco

Lynd

Tyler

Ghent

Boyd
Clarkfied
Haze] Run
Hanley Falls
Cottanwood
Raymond
Prinsharp
Svea-Bloomkest
Kandiyohi
Lake Lillian
Arwater
Cozmos
Hector
Delft
Comfrey
Claremont
Dodge Center

‘age 1 of 4

Byron

Ellendale
Blooming Prarie
Hayfield

Clarks Grv
Hollandale
Brownsdale
Deaxter

Lyle

Adams

Le Roy

Cherry Grove
Fountain
Mountain Lake
Bunerfield
Odin-Ormsby
Kiester

Alden

Cannon Falls (parrial)
Kenyon
Wenamingo

W Caopeord
Beigrade (partial)

Attachment 3
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LEC: Frontier Commurications of Mmnesota. Inc.

Wire Centers Madison Lewsville

Served by Canby Trupont

Midwest Wireless: Dawson Truman
Porter Welcome
Ivanhoe Northrop
Balaton Sherinen
Cummnie Fairmont
Avoes Ceylon
Lk Wilson East Chamn
Sisytan Green Isie
Chandler Henderson (partial)
lona Ardington
Edgerton Montgomery
Leola Le Center
Adrian Kilkermy
Ellsworth Watervilie
Worthingm Elysian
Okabena Janesville
Lakefield St Leo
Bell Plaine (parual

LEC: Mid-State Telephone Company d/b/a KMP (TDE Telecom)

Wire Centers Irving (partial)

Served by Pennock

Midwest Wireless: New London
Spicer
Sunbuwrg (partial)
Murdock (partial)
Keskhoven (parial}

LEC: Scott Rice Teleplione Company

Wire Center Webster (panial)

Served by

Midwest Wireless:

Pagelof &
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LEC: United Tel Co of Minnssota (UTC of Mmnesota)
Wire Centers Granite Falls Roliingstn
Served by Grove City Lewision
Midwest Wireless: Dassel St James
SitverLake Waldarf
LestetPrane New Richland
Buffalo Lake Norwood (partial)
Stewan
Brownton
Giencoe
Plato (partial}
Chasks
Lake City
Zumbro Fis
Millville
Elgin
Plainview
Eyon
Alture
LEC: Federated Telephone Company
Wire Centers Milan (partial)
Served by Big Bend (partial)
Midwest Wireless:
LEC: Melrose Telephone Company (diversiCOM)
Wire Centers Eden Valley {partial)
Served by Watkins (partial)
Midwest Wireless: Kimbal) (partial)
1LEC: Winsted Telephone Company (TDS Telecom)
Wire Center Winsted (partial)
Served by
Midwest Wireless:
LEC: Eckles Telephone £ ompany (Blue Earth Valley Telephone Company)
Wire Center New Prague (paris.)
Served by

Midwest Wireless:

Pagelof 4
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LEC: Lakedale Telephone Campany
Wire Center Paynesville (pat:ul)

Served by

Midwest Wireless:

LEC: Farmers Mutual 7l Co.

Wire Centers Marietta

Served by Ballingham (partisi)

Midwest Wireless: Cerro Gordo (partial)

Pigedoi 4



